MINUTES

FORT MYERS BEACH

Local Planning Agency Meeting

Town Hall – Council Chambers

2523 Estero Boulevard

Fort Myers Beach, FL 33931

Tuesday, December 15, 2009
I. CALL TO ORDER

Meeting was called to order at 9:08 AM by Chairperson Joanne Shamp.  All members were present:


Joanne Shamp

Rochelle Kay



Alan Mandel



Bill Van Duzer



Carleton Ryffel
Charles Moorefield 


 Staff present:  LPA Attorney Anne Dalton; Community Development Director Dr. Frank Shockey.  
II. PLEDGE OF ALLEGIANCE

III. INVOCATION-Ms. Kay
IV. WELCOME-NEW LPA MEMBER

Chair recognized the latest addition, Charles (Chuck) Moorefield, who gave brief background of himself. 
V. MINUTES

A.  Minutes of October 27, 2009

Motion:  Mr. Van Duzer moved to accept the minutes, as recorded;

Seconded by Mr. Ryffel.

Vote:   Motion passes 6-0

B. Minutes of November 10, 2009

Motion:  Mr. Van Duzer moved to accept the minutes, as recorded;

Seconded by Mr. Ryffel.

Vote:   Motion passes 6-0

VI. PUBLIC HEARINGS

A.  SEZ2009-0001 “Wicked Wings” COP – Resolution 2009-29

Ms. Dalton swore in the witnesses.  Ms. Shamp called for the Affidavit of Advertisement and Dr. Shockey confirmed that he was holding an affidavit indicating that the ad for this hearing, and for all of the day’s hearings, appeared in the News-Press on 12/3/09. Chair asked for disclosure of any ex-parte communications: Only Ms. Shamp had a site visit.  

Mr. Walter Simmons, a physician, addressed the meeting and distributed photos of the property being developed as “Wicked Wings” restaurant (this was a result of the consensus of the members).  He stated that his purpose today is to gain the opportunity to serve beer and wine at the restaurant. 
Mr. Eric O’Gilvie, Mr. Simmons’ partner, then addressed the meeting.  He gave examples of the improvements to the property which benefit the community, like new fire hydrants, accessible parking, etc.  He added that most of the seating is out on the deck, away from the beach, and they are also seeking a special exception for this so those seated customers can also consume beer and wine.  
Mr. Moorefield asked about the applicant’s parking provisions.  Ms. Kay asked if the stairs lead to the patio from the beach.  Mr. O’Gilvie stated that there still is direct access from the patio to the beach but assured that the restaurant would provide appropriate signs warning against taking alcoholic beverages to the beach.  

Mr. Ryffel asked if the only reason the applicant was presenting this was due to a residence being within a certain amount of feet.  Dr. Shockey answered and stated that the 500 ft. distance requirement is one issue.  Mr. Ryffel also commented that the applicant did “a very nice job” with the property.
Ms. Shamp mentioned music and the hours of operation, and asked what the applicant’s plans are for these things.  The applicant replied that they intend to stay within the requirements of the town and be respectful of their neighbors; he added that the intention is not to be a music establishment but rather provide enjoyable background for guests.  Mr. Simmons added that there may be a point in the future when they may serve breakfast, without alcohol, but that it would start earlier that the requested hours for alcoholic beverage service.
Ms. Shamp asked for comment from staff.  Dr. Shockey gave a brief overview of the applicant’s request and referred to the staff report, which also discusses the improvements that the applicant was required to make.  He explained that parking requirements for the floor area of the restaurant are being met.  Dr. Shockey reported on the issue of the existing deck which extends a few feet into the environmentally critical zoning district.  He said if this was proposed to be newly built today, it could be allowed by special exception.  There is an additional question of whether the COP can be expanded to the deck.  He added that the deck was in existence prior to the establishment of the coastal setback line of 1978.  He said the recommended conditions make it clear that if the deck is removed, it must be replaced in compliance rather than in the same position, even if the COP is allowed on the existing deck.  
Regarding the outdoor seating for outdoor consumption issue, staff is favorable towards the request.  The earlier opening time for the restaurant could be allowed with a clear stipulation for a “dry” breakfast, if the LPA wished to recommend that.  He added that condition #7 would require the posting of signs regarding prohibition of alcoholic beverages on the beach and he referred to the staff report for the detailed staff recommendations.  The report was entered as the staff’s testimony.

Mr. Mandel asked if the music is in or outdoors and if there is amplification equipment, as well as how the hours of business relate to the noise ordinance.  Dr. Shockey stated that the noise ordinance is based on the decibel level, and that the allowable level changes at a particular time of day, but the hours for a restaurant to operate need not be tied to these times.  Staff’s recommended condition clarifies that the noise ordinance applies.  

Ms. Shamp asked if the applicant decided to serve breakfast at a different time than stated, would they need to return to the Council for a change.  Dr. Shockey stated that this could be addressed at this point without having to do that, if the LPA wishes, but that the staff report and resolution currently recommend limiting the hours to the hours the applicant requested in the application.  
Ms. Shamp asked for public comment.  Mr. Steve Hankins, 1511 Estero Blvd., addressed the meeting.  He said that he lives across the street from the applicant business and spoke in support of their efforts, saying that he feels they would do a good job with the restaurant.  

Public comment closed.  The applicant then thanked the LPA for considering the application and requested that the case be heard ASAP, before the approval of the minutes, to Council.
Dr. Shockey restated that the conditions recommended clearly provide that the use needs to operate as a restaurant as provided by the LDC, by definition, as an “institution that provides food service, including full course meals, and derives at least 51% of its income from the sale of food and non-alcoholic beverages.”  However, staff is not suggesting that they be limited to any specific type or series of state beverage license as long as they operate as a restaurant.
Testimony portion closed; Chair called for LPA comment.  Mr. Ryffel referred to his desire to move approval of the staff recommendation.  Mr. Mandel asked if the LPA could honor the applicant’s request for hold the hearing ASAP, without waiting for minutes approval.

Motion:     Mr. Ryffel moved to approve the recommendation and go forward with the
                   Resolution as follows:  

1st page:  “the LPA recommends Town Council approve the applicant’s request for the special exception to permit consumption of beer and wine…”
Pg. 2, bottom, “Findings and Conclusions:  1- changed or changing conditions exist that make the requested approval appropriate;”
2- the requested special exception is consistent with the ….Comp Plan;

3- the requested special exception meets or exceeds all performance standards for proposed use;

4 - the requested special exception will protect and preserve …natural resources”
5 - the requested special exception will be compatible with existing or planned uses and will not cause damage…”
6 - the requested special exception will be in compliance with the applicable general zoning…”
7 – “the LPA directs that this matter go forward without its approved minutes”
Ms. Kay asked if adding the change for hours of operation should be included; Mr. Ryffel agreed about a revision to condition # 3 “Hours of Operation:  Must begin no earlier than 7:00 AM and end no later than 11:00 PM daily, with alcohol service from 10:00 AM to 11:00 PM daily.”

Seconded by Mr. Van Duzer;
Vote:          Motion passed 6-0.
 
       Hearing closed.

B. SEZ2009-0002 Taylor Recreation Facility-Resolution 2009-27

Ms. Dalton swore in the witnesses and Dr. Shockey confirmed that the affidavit indicated that the public notice was published in the News-Press as in the previous hearing.  Mr. Mandel and Ms. Shamp did have site visits but there was no other ex-parte communication.  
Applicant, Joe Taylor, addressed the meeting and said that he is requesting a special exception for a water slide on a vacant lot on the beach side of Estero Blvd.  He said that the slide is inflatable and lies flat when deflated.  He reported that there have been no injuries or complaints about the slide and that it does not detract from the sunset views as it is deflated by that time of the day.
Ms. K’Shana Haynie, of Roetzel and Andress, counsel for the applicant, said that they do recommend a change in Condition #7 to ensure that the slide can continue to operate up until the time a new building is built.  Mr. Ryffel commented that he agreed with the applicant’s requested change.

Staff report:  Dr. Shockey summarized that this is a request for a special exception in the downtown zoning district.  Mr. Taylor has proper authorization from interested property owners and he said that this use would comply with setbacks and property lines.  Dr. Shockey also agreed with the applicant’s concerns involving Condition #7 and said the language could certainly be changed to address those concerns so that there need not be a period of dead time.  He asked that the staff report be entered into the record as staff’s testimony.

Mr. Mandel asked if there is any correspondence from residents to support that the applicant does in fact have the property owner’s permission to do this.  Dr. Shockey commented that the letters of authorization and other documents were included with the applicant’s application, which was in the LPA’s packet materials.  Mr. Mandel voiced his concern that there is no specific end to the agreement for this exception and asked if the Town is named on any insurance policy of the applicant.  Ms. Dalton stated that this would not be the norm to do this since the activity is on private property but the Town manager could be summoned to address the question.  

Ms. Dalton swore in Mr. Green, Town Manager and he was asked if he feels that the Town should be named as an additional insured on the applicant’s insurance policy. Mr. Green’s opinion is that the liability would be with the owner of the property and the slide, leaving the Town with no fault in any lawsuits.  Ms. Dalton agreed that adding the Town to any policy would actually increase its vulnerability and set a precedent for other businesses to do the same, putting the Town in the line of liability.
Mr. Ryffel pointed out that part of the property being discussed was once a parking lot for another business and asked Dr. Shockey if it had changed hands since the names on the application are different.  Dr. Shockey pointed out that the names of the corporations owning parts of the subject property remained the same for several years, but the names of the directors and registered agents for the corporations had changed since the time referred to by Mr. Ryffel.
Public comment opened; no comment, public comment closed.

Applicant rebuttal:  Ms. Haynie again addressed the LPA and commented regarding the insurance policy requirement.  She agreed that this is a private property and that the Town should not be involved in any liability for approval of the slide.  In addition, she agreed with Ms. Dalton about language to change Condition #7 regarding the change in ownership; this is just a zoning issue.  She said if a future owner no longer desires that use, they do not have to use it that way and they do not have to return to Council to change to a use that is consistent with the zoning.  Ms. Haynie also requested any move forward do so without the preapproval of minutes.
LPA questions:  Mr. Mandel asked if the applicant actually has current owner permission and Ms. Haynie stated that she does have documentation to support that.  No other questions from the LPA.  Testimony closed.  No discussion from members.

Motion:     Mr. Ryffel moved to approve the request in accord with the staff recommendation, except with item #7 revised as discussed.  The LPA recommends that the Council approves applicant’s request for special exception to allow the commercial recreation facility (water slide) on the property with the findings: 

1- Changed conditions do exist and make the requested approval appropriate;

2- The request is consistent with the goals and policy of the Town…
3- The requested special exception meets all standards set forth for the proposed use;

4- The requested special exception will protect and preserve environmentally critical areas
5- The requested special exception will be compatible with existing and planned uses… and will not caused damage or detriment to the neighborhood…

6- The requested special exception will be in compliance with zoning…in Chapter 34.

Seconded by Ms. Kay.  
Mr. VanDuzer commented that these conditions do not change the hours of operation from what the applicant has requested; and there is a stipulation that, in the case of high winds, the slide must be deflated and secured.  Ms. Shamp stated that these do become part of the resolution. With no further discussion of the motion, Ms. Shamp called for a vote on the motion.  
Vote:        Motion passed 6-0.


     Hearing closed.

C. Ordinance 09-08 Amending LDC Sec. 34-113 (LPA Membership) Resolution #2009-26
Dr. Shockey confirmed that the public notice was published in the News-Press as in the previous hearings.  Ms. Dalton read the ordinance into the record:  Ord. #09-08, an ordinance amending Chapter 34 of the FMB LDC, providing authority; amendments to section 34-113 and 34-114, Division 3, LPA, Article 2, Zoning Procedures, which are titled respectively “Composition Appointment and Compensation of Members” and “Members, Terms and Vacancies,” providing for change in the terms of LPA members, severability, effect of ordinance and effective date.
Ms. Dalton gave a brief overview of the ordinance.  The new policy direction of the Town Council is basically that a member can belong to multiple committees, if desired, and this would implement that policy decision, if passed.  The other advisory committee ordinances have already been changed to reflect this but, as Dr. Shockey pointed out, to change the LPA provisions it takes longer because it must go through LDC change process, which requires a hearing before the LPA.  

Public comment was opened.  There was no comment.  Public comment was closed. 
Ms. Kay asked if this would mean that LPA members would now be allowed to serve on other committees.  Ms. Dalton agreed that it would and reiterated that the only conflict would be any personal or financial conflict having a personal gain for the member in any way.  
Motion:     Mr. Van Duzer moved to adopt Resolution 2009-26 and send to Town Council.

Seconded by Mr. Mandel;
Vote:         Motion passes 5-1, with Ms. Kay opposed.

Hearing closed.
D. Ordinance 09-09 Amending LDC Sec. 6-11 34-1744 and 34-1745 Refuse Containers Resolution #2009-28
Dr. Shockey confirmed that the public notice was published in the News-Press as in the previous hearings.  Ms. Dalton read the ordinance into the record:  Ordinance #09-09, an ordinance amending regulations in Chapter 6 and 34 of the FMB LDC, providing authority, adopting amendments to Article 1 Property Maintenance Code of Chapter 6 entitled “Maintenance Codes, Building Codes and Coastal Regulations;” adopting amendments to Division 17 entitled “Fences, Walls and Entrance Gates” of Article 4, entitled “Supplemental Regulations of Chapter 34-Zoning Districts, Design Standards and Non-Conformities; providing for severability and providing for an effective date. 
Brief overview of the ordinance was given by Dr. Shockey.  An ad hoc committee had looked into the general handling/placement of refuse containers and found problems remain with the specific types of container (needing lids) and the fencing to enclose the trash areas so that they are not visible from the street or neighboring properties.  The LDC changes would address the requirement for lids and changing the height requirements for fencing only as it applies to containing/hiding receptacle locations in the town.  
Lee Melsek addressed the meeting on behalf of the ad hoc committee.  He spoke in support of changing these regulations.  He wants to see the trash problems addressed and commented that these changes should help.  Mr. Van Duzer noted that agreed whole-heartedly in this case even though he did not always agree with Mr. Melsek’s other views.  There was discussion about the compliance and enforcement issues as well as how this applies to commercial and private residences.
Mr. Ryffel said that although he is in support of what is trying to be done, he had some questions.  He asked about dumpsters needing to be enclosed.  Dr. Shockey referred to the current ordinance and how it requires dumpsters to be “screened from view” of adjoining properties and streets. Mr. Ryffel read the proposed amendment and there was confusion about the effect of the change regarding limits to fence heights.  Ms. Dalton commented that Mr. Ryffel’s confusion is justified and suggested that the language been reworked to be clearer.  Mr. Ryffel agrees that the dumpsters need to be enclosed but thought that the proposed amendments, as currently worded, might leave it unclear that the fence or other screening needs to be tall enough to hide the dumpsters.  More discussion ensued and there was consensus that the proposed language should be redrafted and presented again, to allow the taller fences while still requiring that the dumpster be screened fully.
Motion:     Mr. Van Duzer  moved to continue this hearing to the February 9, 2010 meeting.
Seconded by Mr. Mandel.  There was a brief discussion about the nature of the changes to be made to the language for the LPA’s future consideration, and Ms. Shamp called for a vote on the motion.
Vote:         Motion passes 6-0.

Short recess at 11:00 AM.

Reconvene at 11:11 AM
VII. ADMINISTRATIVE AGENDA
A. LPA Resolutions of Appreciation Resolution 2009-25
Appreciation of Dennis Weimer, past chair.
Motion:     Mr. Ryffel moved to approve the resolution.

Seconded by Ms. Kay;

Vote:         Motion passes 6-0.
Appreciation of Mr. Jack Green, acting Town Manager.  
Motion:     Mr. Ryffel moved to approve the resolution.

Seconded by Ms. Kay;

Ms. Kay agrees wholeheartedly with the sentiments of the resolution but is sorry to see Mr. Green leave.  Mr. Van Duzer shares this feeling and said that Mr. Green is leaving for the most noble of reasons, which is his family.  (Mr. Green was summoned to join the meeting.)  Both Ms. Kay and Mr. Van Duzer extended their deepest appreciation for his service to the town.  Mr. Ryffel joined in the praise for Mr. Green’s service and commended him on his accessibility, which is unlike any other manager he can recall.  Ms. Shamp agreed and commented on his attitude, accessibility and honesty, to name a few.  Mr. Green thanked the members and agreed that his time with the town was memorable and he will also miss the people.  
Vote:
      Motion passes 6-0.

B. Designation of an LPA Representative to Town Council for CIP Purposes

Mr. Mandel had been appointed with Ms. Shamp as the alternate.  Mr. Mandel commented that there was a councilperson who had serious concerns about this since Mr. Mandel is running for office, among with his other reasons.  Discussion ensued regarding the reasons for such a representative and the Town Council’s concerns.  There was a consensus that the LPA would like Town Council to make their request with some clarification as to what the purpose and scope of responsibilities of the representative should be.  Ms. Dalton stated that the LPA could use a few methods to make their request to the Council and it was decided that one of the members will send a memo requesting further clarification of the Town Council’s desire to have an LPA member present at M&P meetings, that Council can see the LPA minutes and that further discussion of the topic can be done at a joint LPA-Town Council meeting.  Ms. Shamp will write the memo.
VIII. ADJOURN- LPA, RECONVENE AS HPB

Motion:     Mr. Van Duzer moved to adjourn as the LPA and reconvene as the HPB.

Seconded by Mr. Ryffel;

Vote:          Motion passes 6-0.

Ms. Kay called the HPB meeting to order at 11:40AM.

Motion:    Mr. Mandel moved to accept the October 20, 2009 minutes.

Seconded by Ms. Shamp;

Vote:        Motion passes 6-0

IX. HPB MEMBER ITEMS OR REPORTS

A. Discussion of the 2010 budget proposal
Ms. Shamp reported that this item is not ready at this point, as it was put together only for discussion.  Ms. Dalton offered that she will bring this back with the resolution at the next meeting.  The relationship between the Historic Advisory Committee and the LPA/HPB was explained to Mr. Moorefield as he was not familiar with this committee.  Background discussion ensued.  
Motion:     Ms. Shamp moved to adjourn the HPB and reconvene as the LPA.

Seconded by Mr. Van Duzer;

Vote:          Motion passes 6-0.

X. ADJOURN AS HPB- RECONVENE AS LPA

Ms. Shamp reconvened the LPA at 11:50 AM, all members still present.
XI. LPA MEMBER ITEMS AND REPORTS

A. Former member Dennis Weimer’s email and written report of statements at the December 7, Town Council meeting

Mr. Weimer sent a message to Dr. Shockey that since he is no longer a member, the LPA needs to assign a new representative to attend the Pink Shell hearings, which have continued past the point in time up to which Mr. Weimer was able to continue.  This issue will be addressed under the LPA action list.  
Mr. Ryffel suggested that future meetings should not be scheduled to go until 4:00PM as stated on the agendas, since the meetings start earlier now.  Ms. Kay believes that the time should remain since meetings were cut from 2 to 1 per month.  Discussion took place and there was a consensus to have the agenda reflect no specific time since the reduction to one meeting a month did away with another time conflict related to the 4:00 PM ending time.  
Mr. Ryffel asked to be excused from the rest of the meeting.

Ms. Kay asked about the status of the funds that had been reserved for the beach renourishment project, due to the recent decisions made by the County.  Mr. Ryffel commented that it is too soon to tell what will happen with this.
Mr. Mandel reminded that there needs to be a new representative for the animal control issue since he cannot participate.

Ms. Shamp thanked Ms. Kay for the Christmas ornament on the tree.

XII. LPA ATTORNEY ITEMS
Nothing to report except thanking the chair for an efficient meeting.  She welcomed Mr. Moorefield and wished all a happy holiday.
XIII. COMMUNITY DEVELOPMENT DIRECTOR ITEMS
Nothing to report.
XIV. LPA  ACTION ITEMS
Resolutions to Town Council:
· Animal Control-long term – Ms. Shamp: January 4, 2010
· Gulfview/ Vacation, second hearing on Vacation ordinance-December 21, 2009 at 4:00 PM Ms. Kay/Van Duzer alternate.  Gulfview to be scheduled thereafter.
· Pink Shell- expected to be continued to Jan. 19 at 4:00 PM-Ms. Shamp
· Alcoholic beverages-COP expansion on the beach-TBD Ms. Kay

· Weimer resolution-Dec. 21, 2009 4:00PM-Ms. Shamp

· Green resolution Dec. 21 at 4:00 PM- Ms. Shamp

· Water slide-TBD Ryffel
· Wicked Wings-TBD Ryffel
Continued LPA hearings:  
· Shipwreck - Jan. 12, 2010
· Refuse Containers – February 9, 2010
Future Work Activities: 
· Present ROW resolution to Council-2/9/2010
· Storm Water-pending;  Dr. Shockey/Kay/Van Duzer-TBD
· Seasonal Parking-TBD- final review

· HPB budget-Jan. 12, 2010 
· HPB Vistas – Budget Proposal - Ms. Shamp; 1/12/10
XV. PUBLIC COMMENT
None.
XVI.  ADJOURNMENT
Motion:   Mr. Mandel moved to adjourn.

Seconded by Mr. Van Duzer;

Vote:       Motion passes 6-0.

     Adjourned at 12:13 PM.

Next meeting January 12, 2010 at 9:00 AM
Adopted _______________________ with/without changes.  Motion by ___________________



(DATE)

Vote:______________________  
________________________________________________






Joanne Shamp, LPA Chair

· End of document
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